Preface

On 31 May 2003, US President, George Bush announced that the US would lead a new
effort, the Proliferation Security Initiative (PSI) to interdict shipments of Weapons of
Mass Destruction (WMD) and related goods to terrorists and countries détbn
concern. Ten countries originally joined with the US to shape and promote the Initiative.
These are Australia, France, Germany, Italy, Japan, the Netherlands, Poland, Portugal,
Spain and the UK.

The PSI seeks to develop partnerships ofestavorking together, employing their
capabilities to develop a broad range of legal, diplomatic, economic, military and other
tools to interdict threatening shipments of WMD and missile related equipment and
technologies via air, land and sea. The coougrof eleven countries has declared that
more than fifty other countries have also voiced support for the Initiative. Other
countries may be invited to aid or participate in interdiction operations, but the core
group has downplayed the concept of mershigrin the Initiative, explaining that PSI is

an activityi not an organization.

Though it is a contemporary issue of great relevance and is much talked about in the
international forums, not many informed discussions have taken place in our couatry. Th
Centre for Security Analysis organized a seminar Biagust 2004 to analyze its pros

and cons for the purpose of enlightening all those interested in such issues. The
proceedings of the same are made available in this bulletin.



Welcome Address

Lt. Gen.V. R. Raghavan
President, CSA

| welcome you all to the seminar on AProlife

We have an outstanding panel of experts today. Dr. Richard Haynes who is the U.S

Consul General at Chennai and also has consigekatkground in nuclear issues is

going to introduce the subject and on which there will be a comment under the title of
AP®Iros and Conso by Dr. Matin Zuberi. Dr . M
in JNU for two generations of students who arey\&enior today in different walks of

life. He is an authority; he was a member of the National Security Advisory Board. He is

also a member of the advisory board of the q
Policy Group funded by an American orgaation called Nuclear Threat Initiative, which

is supported by Senator Sam Nann, and others. We have Prof. V.S Mani who taught
International Law with great distinction in JNU and is now the Vice Chancellor of the

National Law University established in Guat. We have Rajesh Rajagopalan who is one

of the bright young panelists on nuclear issues and is a professor in JNU. He is going to

speak to us on the question of the future of nuclear proliferation. We acknowledge the

initiative of the American Consulathere who was persistent and very clear that this is a
worthwhile project and we are delighted that we have taken this upon ourselves.

On t he guestion o f nucl ear proliferation,
proliferation has two sides. | am a mieer of the Commission on Weapons of Mass
Destruction led by Dr. Hans Blix, otherwise known as the Blix Commission and the
proliferation problem has been seen as a-swled one. One being the demand side,

which represents the demand of interested seatdsnonrstate actors. The other is the

supply side, which represents states that meet the demand by supplying elements of
weapons of mass destruction. The Proliferation Security Initiative is one such supply side
measure in a web of measures to counteliferation, which unlike traditional export

contr ol supplierbés regimes directly address
proliferation. The success of PSI will depend on intelligence. Its best known success is

the interdiction of a ship calledB® CHINA, which was a German owned ship bound for

Libya but originated in Malaysia via Dubai. So we see how complex the situation is.

The Centre for Security Analysis, Chennai is handling the Seminar. The CSA was
established two years ago with the idéareating and sustaining a discourse on security,
and particularly the Peninsular Indian dimensions of security. | must thank you all for
joining us this morning. | take this opportunity to recognize that there are some very
senior officials here. We apgriate your presence and thank you. With that allow me
Ladies and Gentleman to hand over to Prof. Goplaji Malviya who will conduct the
proceedings of the first session.



Session |

Chairpersonds Remarks
Professor Gopalji Malviya

| am indeed honored tbave two distinguished speakers with us today. Dr Richard will
speak to us about the concept of PSI and Prof. Zuberi will critically evaluate it. Although
the subject of PSI was talked about in the year 1992, it was only after eleven years that
the USA ad its allies joined an informal consortium to formalize the PSI.

For PSI to function effectively, both intelligence sharing and multilateral cooperation
among nations are a must. Is interdiction effective in preventing proliferation? Is PSI
within the famework of International Law? | am sure these questions will be answered in
the course of the day.

PSI as a Concept
Dr. Richard Haynes

Vice Admiral S.V. Gopalachari, Deputy Chief of Naval Staff, discussed the vulnerability

of the open afegdesnvenioenchefd agystem for ship
terrorists for smuggling in his keynote address to an earlier University of Madras seminar

titled, Challenges to South Asian Peace and Security: Emerging TrendsThe Ad mi r al
remarks revealed e another area where American and Indian interests coincide.

Gopal achar i remar ked that over 60,000 ships
Indian Ocean each year. We realize South India straddles the New Silk Route and that

Chennai serves asthetsb hés pri mary port. Finall vy, w e
the US and South I ndia. So, together we sh

vital commerce from exploitation by proliferators.
PSI Overview

AEven i f you havte harmmewo,r | ddts evegrgyesprobl e
Commissioner for External Relations Chris Patten reminded us when he spoke at the
University of Madras on 27 November 2003. He was correct. Indeed, the best way to
avoid the wuse of A h a renear psoblemi fisst appears,awath swi ft
appropriat e tPolifdrasion Secubfityninitiative 5 aims to do exactly

that.

The Proliferation Security Initiative (PSI) is a response to the growing challenge posed
by the proliferation of weapond mass destruction (WMD), their delivery systems, and
related materials worldwide. The PSI builds on efforts by the international community to
prevent proliferation of such items, including existing treaties and regimes. It is
consistent with and a stepftine implementation of the UN Security Council Presidential
Statement of January 1992, which states that the proliferation of all WMD constitutes a
threat to international peace and security, and underlines the need for member states of



the UN to prevent liferation. The PSI is also consistent with recent statements of the
G8 and the European Union, establishing that more coherent and concerted efforts are
needed to prevent the proliferation of WMD, their delivery systems, and related
materials. PSI paripants are deeply concerned about this threat and of the danger that
these items could fall into the hands of terrorists, and are committed to working together
to stop the flow of these items to and from states andstaie actors of proliferation
concen.

The PSI seeks to involve in some capacity all states that have a stake in nonproliferation
and the ability and willingness to take steps to stop the flow of such items at sea, in the
air, or on land. The PSI also seeks cooperation from any state wdsssds, flags, ports,
territorial waters, airspace, or land might be used for proliferation purposes by states and
nonstate actors of proliferation concern. The increasingly aggressive efforts by
proliferators to stand outside or to circumvent existiogpnoliferation norms, and to

profit from such trade, require new and stronger actions by the international community.
We look forward to working with all concerned states on measures they are able and
willing to take in support of the PSI, as outlinedtie following set of "Interdiction
Principles.”

Interdiction Principles for the Proliferation Security Initiative

PSI participants are committed to the following interdiction principles to establish a more
coordinated and effective basis through whichnipede and stop shipments of WMD,
delivery systems, and related materials flowing to and from states arstateractors of
proliferation concern, consistent with national legal authorities and relevant international
law and frameworks, including the UlSecurity Council. They call on all states
concerned with this threat to international peace and security to join in similarly
committing to

1 Undertake effective measures, either alone or in concert with other states, for
interdicting the transfer or trapart of WMD, their delivery systems, and related
materials to and from states and rgtate actors of proliferation concern. "States or
anonst ate actor o f proliferation concerno
entities that the PSI participantyvaived establish should be subject to interdiction
activities because they are engaged in proliferation through:

i. Efforts to develop or acquire chemical, biological, or nuclear weapons and
associated delivery systems; or

ii.  Transfers (selling,aceiving, or facilitating) of WMD, their delivery systems,
or related materials.

1 Adopt streamlined procedures for rapid exchange of relevant information concerning
suspected proliferation activity, protecting the confidential character of classified
information provided by other states as part of this initiative, dedicate appropriate



resources and efforts to interdiction operations and capabilities, and maximize
coordination among participants in interdiction efforts.

Review and work to strengthen theielevant national legal authorities where
necessary to accomplish these objectives, and work to strengthen when necessary
relevant international law and frameworks in appropriate ways to support these
commitments.

Take specific actions in support of endliction efforts regarding cargoes of WMD,
their delivery systems, or related materials, to the extent their national legal
authorities permit and consistent with their obligations under international law and
frameworks, to include:

I. Not to transport oassist in the transport of any such cargoes to or from states
or non state actors of proliferation concern, and not to allow any persons
subject to their jurisdiction to do so.

1 At their own initiative, or at the request and good cause shown by astéberto
take action to board and search any vessel flying their flag in their internal waters or
territorial seas, or areas beyond the territorial seas of any other state, that is
reasonably suspected of transporting such cargoes to or from states-siateo
actors of proliferation concern, and to seize such cargoes that are identified.

1 To seriously consider providing consent under the appropriate circumstances to the
boarding and searching of its own flag vessels by other states, and to the seizure
such WMDrelated cargoes in such vessels that may be identified by such states.

1 To take appropriate actions to:

I Stop and/or search in their internal waters, territorial seas, or contiguous zones
(when declared) vessels that are reasonaligpected of carrying such
cargoes to or from states or nstate actors of proliferation concern and to
seize such cargoes that are identified; and

ii. To enforce conditions on vessels entering or leaving their ports, internal waters
or territorial ®as that are reasonably suspected of carrying such cargoes, such
as requiring that such vessels be subject to boarding, search, and seizure of
such cargoes prior to entry.

1 At their own initiative or upon the request and good cause shown by another state,
to

I Require aircraft that are reasonably suspected of carrying such cargoes to or
from states or nostate actors of proliferation concern and that are transiting
their airspace to land for inspection and seize any such cargoes that are
identified; and/o



ii.  Deny aircraft reasonably suspected of carrying such cargoes transit rights
through their airspace in advance of such flights.

1 If their ports, airfields, or other facilities are used as transshipment points for
shipment of such cargoes to 'tom states or nostate actors of proliferation
concern, to inspect vessels, aircraft, or other modes of transport reasonably
suspected of carrying such cargoes, and to seize such cargoes that are identified

A South Asian Example of PSI in Action

Pleaseal | ow me to share a freal lifed exampl e
follow South Asian politics. As you know, A.Q. Khan was regarded as the architect of
Pakistands nucl eWhat many dig rmtinkeow,puntibrecentdynwas that

he ha also constructed an elaborate international network that spanned Europe, the
Middle East, Southeast Asia, and elsewhere, to proliferate nuclear technology to a
number of outlaw regimes, including Iran and North Korea.

Over recent years, the United ®mtand several other governments have worked closely

to unravel the Khan networklToday, Khan has been stoppéddis criminal enterprise is

out of businessAnd at | east one key supply Iline f
enemies has been closed.

Conclusion

In closing, let me underscore that the PSI does not threaten legitimate commerce or
exchange. It is not an intrusion, but rather vigilance. It calls for the consent and
cooperation of responsible sovereign powers to rob woeldmugglers ofowver and
concealment irtheir efforts to proliferate WMD.

PSI-Pros and Cons
Professor Matin Zuberi

The nonproliferation regime at present consists of the nuclearpnoliferation regime

and the verification system established under the Chemical We&gmwmn&ntion. The
attempt to set up a verification system under the Biological Weapons Convention recently
ended in failure. The comprehensive nuclear -paniiferation regime has been in
operation for a few decades.

The Nuclear NonProliferation Regime

The nuclear nowproliferation regime is an intdocking network of international treaties,
domestic legislations, bilateral regional and multilateral verification systems called
nuclear safeguards, positive and negative security assurances to non wweepans

states, economic sanctions, technology controls, nuclear weapon free zones and informal

o



groupings of states for specific purposes, and its main focus is the Nuclear Non
Proliferation Treaty (NPT).

The NPT was completed in 1968 and came intedan 1970. It was understood at that

time that whatever was not prohibited was allowed. The American chief negotiator of the

NPT, William Foster, |l i sted activities that
uranium enrichment nor stockpiling of fissilmaterial for peaceful purposes under
safeguards would violate Article 2 of the Tr
be the development, under safeguards, of plutonium fuelled power reactors including
research on the properties of metallic phiton, nor would Article 2 interfere with the

devel opment or wuse of fast breeder reactors
these are the most proliferatipnone activities and the regime has moved to ban these

activities because of their damgas potential.

Another interesting aspect is how important and major industrial countries subscribed to

the regime. At the time of ratification of the NPT, certain countries entered their
reservations and these became part of the legislative reconé dteaty itself. Let me

mention two or three countries in this context. The West German government, while

ratifying the Treaty, made public its reservations. It contented that no nuclear activity in

the fields of research, development, manufacture orfoisgpeaceful purposes was

prohibited nor could transfer of information, material and equipment be denied 40 non
nuclearweapon states merely on the basis of allegations. The Japanese government

issued a long list of reservations at the time of acces3ibese were about the long
duration of the treaty as well as the possi
energy economy. Japan kept in mind the possibility of withdrawal from the Treaty. A
safeguards agreement with the IAEA was concluded six pdi@msaccession to it and the
Japanese had very serious objections about |
power plants at odd hours. The Japanese government asserted that the NPT did not
explicitly prohibit weaponwriented research and devetoent short of production of

nuclear weapons. Australia even maintained that no nuclear development should be
prohibited except when such activities would have no purpose other than the manufacture

of nuclear explosive devices.

These reservations ensuredh a t the industrialized countrie
nuclear weapons would not be impeded by treaty stipulations. Then the process of
informal groupings started. First there was the Zangger Committee which enlisted export

items that could trigges af eguar ds. Il n the 19706s an infor
in London and was later called the Nuclear Suppliers Group. Its guidelines went far

beyond the trigger list, which had gone beyond the NPT. Nuclear revisionism started and

the United State€ongress passed the Nuclear NRnoliferation Act according to which

for the first time fullscope safeguards became a precondition for the supply of nuclear
technology to nomuclearweapon states. The industrialized allies of the United States

were upseby the sudden change in U.S. nuclear policy. A Japanese diplomat told his
American counterpart, AFor twenty years we
policy. Now you are saying you made a compl



policy with long-term implications had been embarked upon it could not be shifted to
another gear to suit American preferences.

In this process the definition of proliferation has been continuously changing, and
consequently, the objectives of safeguards have also beehangi ng. By the |
the definition of proliferation changed from the manufacture or acquisition of nuclear
weapons to O6developing nuclear explosive ¢
capability? If a country has mastered the completeeanduel cycle, it has certainly

developed a nuclear explosive capability. But according to William Foster as quoted

earlier, a complete nuclear fuel cycle including breeder reactors was allowed by the NPT.
According to an American architect of the NPTg thafeguards system was never

intended to be a system for prevention of diversion. The safeguards were intended to

detect diversion from military to peaceful purposes but not to prevent it. If an IAEA
inspector saw someone walking out of plant with nucteaterial, he would not have the

slightest authority to stop it. The occurrence could only be reported to the IAEA that

would then the have to report to the U.N. Security Council. The NPT divided member

states into nucleaveapon states and nawiclear wepon states; but later a new layer of
discrimination was added. Industrialized countries could have a complete nuclear fuel

cycle, including reprocessing and enrichment, while othermmtearweapon states

were denied these technologies.

The aftermath Dthe Gulf War revealed that Iraq had a covert nuclear weapons
programme; but the interesting point is that, at that time the IAEA safeguards applied

only to those installations and fissile material that were declared in an agreement with the

IAEA. Whilethe | AEA inspectors were regularly mo
programmes, it had a parallel weapons effort that did not intersect with the programme

being monitored. Iraq had not diverted fissile material from the peaceful to the military
programmegshence it had not violated the provisions of its safeguards agreement with the

IAEA.

The objective of safeguards again changed in 1992 to prevention of the transfer of
capabilities for use in a nemuclearweapon state in a nuclear explosive activitgomun
safeguarded nuclear fuel cycle activity. A Modal Protocol has now prescribed a more
intrusive verification system. States accepting the Protocol are obliged to provide
information about their current and planned nuclear power plants, IAEA inspactoic

have access not only to nuclear sites but also to their locations that would contribute to a
nuclear programme such as research in manufacturing capabilities. In September 2003
when United States and the IAEA were insisting that Iran should signAtdditional
Protocol, only 37 NPT States had actually signed it; even the United States had not
signed it. Iran has now agreed to subscribe to it.

More and more informal groups have been organized on the lines of the Zangger
Committee and the Nuclear Suliers Group, such as the Missile Technology Control
Regime (MTCR), the Australia Group, and the Wassenaar Agreement. The Nuclear
Suppliers Group in its meeting at Warsaw in 1992 adopted 40 documents bringing in a
large number of dualse technologies witn its prohibitory list. Nowadays all cutting



edge technologies have military as well as civilian uses; any restrictions on them would
not only control proliferation of nuclear competence but would also encroach upon the
developmental process. For instansimply because fertilizers can be used for weapons
purposes a ban on their import or use would definitely have an adverse affect on
agriculture. This is how increasingly intrusive and increasingly longer lists of
technologies are being brought withirethurview of the nuclear and chemical weapons
non-proliferation regimes.

The regime provided negative security guarantees tenoolearweapons states; in

return for their renunciation of nuclear weapons, they were assured of immunity from
threats or us of nuclear weapons against them. The Nuclear Posture Review of the
United States, which referred specifically to seven states against which in certain
contingencies the United States could use nuclear weapons, eroded this assurance. The
seven states inatle two nucleaweapons states, Russia and China, and fivenouafear

weapon statedran, Iraq, Libya, North Korea and Syria. For the first time,-nanlear

weapon states party to the NPT have been mentioned as possible targets of nuclear
attacks.

The Proliferation Security Initiative

The distinguished Consul General has lucidly explained the concept of Proliferation
Security Initiative (PSI). | will simply ask a few questions about it.

Eliminating the transport of materials and components for AB€apuns; i.e. atomic,

biological and chemical weapons, and their delivery systems to additional states would be

a positive development. India would certainly welcome it. The curbing of nuclear and

missile proliferation among China, Pakistan and North Karehsharing intelligence on

their covert operations would obviouslyméen di aés nati onal i nterest .

The manner in which the working of a covert global nuclear market operating from

Pakistan has been managed, however, does not inspire confidence. tifuidised

Consul General rightly pointed out that the issue concerned the security of the United

States as well as of the entire international security. The acceptance by Washington of the
Pakistani claim that the engue® D@ied rattii Dths ww
the knowledge of successive Pakistani governments amounts to selective application of
nonproliferation. Secretary of State Colin Powell has described it as an internal matter

for Pakistan. How can this be justified? The Pakistanclear proliferation was

proceeding for more than two decades and the American intelligence agencies had been
tracking this process. CIA Director George Tenet has said that his organization was

tracking | .Q. Khanodés act iacolieagues werefpoblishiy | ong
articles on centrifuge technology in scientific journals and American experts were
monitoring them. Brochures were being distri

of a mushroom cloud; exhibitions were being held in Pakisthere these wares were
being advertised for sale. Yet the United States did not take any preventive action; it did
not even inform the IAEA about the subversion of the NPT regime. Moreover, can we
realistically absolve successive civilian and militariers of Pakistan by dismissing it as



just a private enterprise of O6rogued scient
entire nonrproliferation regime. In a strongly inverted editorig¥ashington Poshad

accused Pakistan of having committed sashehe worst crimes of nuclear weapons
proliferation ever committed. It added that were Pakistan not a professed ally of United

States, its behavior would have met the criteria for preventive military intervention
outlined in Pr esiudyswhategyBushdés national sec

When the proponents of the PSI mention sharing information, this is one area India is
directly interested in. The United States has not shared information about the black
market with India. It is not sharing intelligence information adaay toNew York Times
andWashington Postven with Japan. What is the assurance that under the PSI it is not
going to be a onway traffic: Indian information would be available to Washington
while the vast amount of information collected by the UniteteS would not be shared

with India.

Who determines a particular country as a state of concern? Would a small group of states
continue to decide that a country is a state of concern, or a rogue state? How reliable
would be intelligence regarding a patlar shipment; would ‘it be prudent to rely on
intelligence agencies already compromised by the fiasco of Iraq?

According to John Bolton, US Under Secretary of State for Arms Control in International

Security, the PSI is not an organization but an dgtivand because it is not an
organization, it doesnodt have any rul es ar
guidelines. In other words, it will be an informal gathering of-likimded states who will

decide which country i shipsaorawrdraét sheuld bd boacdech c er n
and searched. What would be the mechanism to interdict vessels under flags of states not

of concern but with shipments from states of concern? Would the PSI target only states

and nonstate actors on the preferencesoife states? The members have not spelled out

the types of shipments they are targeting. The reference to weapons of mass destruction

and delivery systems and o6related materials
related material. This has not bedefined. Related material could cover anything

including fertilizers.

The NPT, the Chemical Weapons Convention and the Biological Weapons Convention
all expressively provide signatory states the right to possess and tradeseual
technologies There iserd for clarity and international consensus to be developed on the
types of transfers prohibited and the nature of interdiction permitted under international
law. Naval interdiction by an informal coalition of states would raise major political and
legal poblems that cannot be wished away. Poland, for instance is a member of the core
group; how can Poland play any role in naval interdiction because of its limited
capabilities? Only United States maintains global naval presence. So it will be primarily
an American operation. What would be the rules of engagement for such an activity that
could contribute to global instability by flouting the UN Convention on the Law of the
Sea? Russia and China have expressed concern that PSI is an attempt to substitute
interdiction for established multilateral thinking and is tailored to isolate specific states,
specifically North Korea.



Interdiction of aircraft would raise the prospect of accidents involving such dangerous
material; how to interdict an aircraft on whabusces of information? American
spokesmen have stated that their country could consider, as a last resort, shooting down a
suspected aircraft if it refuses to land; but this would be the most dangerous operation.
Suppose American intelligence is correcd ahe aircraft is carrying nuclear fissile
material and it is shot down, what would the consequence be?

The text of the Security Council Resolution 1540 has various ambiguities Tinet.

objective placed before the Security Council was to prevent enlgrist groups from

acquiring ABC weapons. The draft resolution was revised thrice in order to satisfy the
concerns of a country, Pakistan, t hat has
proliferation activity, | ndi atédsNatians pas r ma ne nt
expressed concern that the exercise of legislative function by the Security Council,
combined with the recourse to Chapter 7 of the U.N. Charter, raised serious questions.

The Charter does not confer on the Security Council the autharitgnaict global

legislation demanding sovereign states to modify their domestic laws and policies. It can

be done by multilateral negotiations between sovereign states. Moreover, the track record

of the Security Council on disarmament issues is not a happyFor example, before

the Partial Test Ban Treaty, the United States and the Soviet Union conducted 116
nuclear tests in a single year, and many of them were atmospheric tests spreading
radioactive fallout far and wide. The Security Council did not tabie of it. But when

India and Pakistan conducted a few nuclear tests in 1998, it immediately produced a
condemnatory resolution.

Even at the latest NPT PrepCom meeting, US representative Wolf said that the United
States policy is that India, Pakistandalsrael sign the NPT. India cannot be a party to a
non-proliferation regime that refuses to recognize it as a nugleapon power. India is

not a member of the groupings like the Zangger Committee, the Nuclear Supplier Group,
MTCR, the Australia Groupral the Wassenaar Agreement and is, therefore, naturally
cautious of joining another informal grouping like the Proliferation Security Initiative
designed to enforce the nonproliferation regime. What is needed is a new international
consensus on ngproliferation instead of reliance on more additional groupings of states
that have over the years almost nullified the provisions of the NPT. The international
community should develop new ngnoliferation norms in a multilateral forum and this
should be done whin the framework of international law. Moreover, these norms should
be implemented impartially and not whimsically to suit the national interests of a
particular state.



Session |l

Chairpersonds Remarks
Dr. Geeta Madhavan

International law hashaays embraced changes in the international context with the
requirements of the international community whenever the world has been besieged with
new problems or new questions have been raised. International law is not thick walled
but semi permeable btihe changes that are sought to be made should not threaten the
basic concepts of international law.

In this regard | would like to place a few points about the PSI. First, international law is

based on comity between nations and any multilateral instriutihat seeks to impose on

the global community its intention however well placed, flies in the face of the concept of
sovereignty in international l aw t hat i's th
(the term used for the PSI) that affectsratht i ons but i s decided by ¢
balance with disastrous consequences. It also sets a dangerous precedent in international

law. The third point | would like to draw your attention to is the existence of the Law of

the Sea. There have beearious international instruments on the Laws of the Sea the last

being the Rome Convention that came into force in 1992. This convention applies
terrorist activities on ships. It establishes a legal regime applicable to acts against
international maritire navigation that is similar to the regimes established against
international aviation; and makes it an offence for a person to seize or exercise control

over a ship by force, threat or intimidation; to perform an act of violence on board a ship

that endagers the safe navigation of the ship; to place a destructive device aboard a ship;

and other acts against the safety of ships.

These existing instruments can be expanded to meet threats of international terrorism.
Similarly, the local laws of States cdére amended and appended within the scope of
international aw to deal with the new threats posed by international terrorism.

Legal Dimensions of Implementing PSI
Professor V.SMani

The concept of PSI struck me even as it came through the news in Sap2@@®.eT his

is not the first time something like PSI was being used against countries like North
Korea. BBC news online"5September 2003 reported that in December 2002, Spain
intercepted a North Korean ship carrying scud missiles and handed over ské toes
United States. We are now faced with the process of 'formalizing’ PSI as an alliance
system. It is, however, instructive to look at the context in which the new alliance system
takes shape. A US handout says that the target entities of the RSh sye of two
categories countries like North Korea and 'n@tate entities', i. e. some select 'terrorist'
groups.



The United Nations has been grappling at least at the normative level with the problem of
‘elimination’ of international terrorism. Byow there are some 12 international treaties
and 7 regional conventions. Since 1992, the problem came to be increasingly focused and
started repeatedly appearing on the agenda of the Security Council. Since then the great
powers were given the opportunity use the Security Council for conceptualizing and
seeking to implement a sort of PSI, at least against the terrorist groups. The result, of
course, was the resolution, Prof. Zuberi referred to in his presentation, Resolution 1540 of
2004 adopted on #8April 2004. | have no difficulty in reading this resolution as
terrorismspecific, as it is formulated as one of the Council responses to international
terrorism. Normally resolutions of international bodies do not contain footnotes but this
resolution hagootnotes. There is a star footnote on the first page, which says "definitions
for the purpose of this resolution only.” These are definitions of three terms, namely,
"means of delivery,"” "nowstate actor” ("individual or entity not acting under the lawf
authority of any State in conducting activities which come within the scope of this
resolution), and "related material." Prof Zuberi was pondering aloud over the meaning
of "related material:" the definition is found in the resolution. Although notsfeecific,

the definition is adequate for the purposes of understanding the rationale behind the
resolution.

The context should also include the issue of disarmament. By the 1954, it was insisted by
Jawaharlal Nehru at his UN General Assembly annuahiantions that the issues of
disarmament should be dealt with multilaterally not unilaterally, as not only the great
powers, but all members of the international community had seminal interest in pursuing
the goal of disarmament. But now things are bed®alt with through 'collective
unilateralism:' it begins with one individual State, usually a great power, then eventually
in order to seek legitimacy it becomes collective unilateralism.

| would present three points on PSI from a legal perspective:

1. Unilateralism.
2. Use of force under the UN Charter.
3. Law of the Sea.

On unilateral actions there is a general rule, as formulated by the International Court of
Justice in the AngldNorwegian Fisheries case in 1951. The Court ruled that while a State
has cosiderable freedom of action, when a conduct of State has international
implications, the legality of that conduct should be subject to determination by
International Law. In other words, the burden is on the state concerned to justify its
action in terms b legitimacy and acceptability under International Law. | would
therefore look at unilateral acts of states from this perspective.

What we have here is what | would call as 'collective unilaterlism' to force selective
disarmament. The trend began witle tLondon Club in 1975, then MTCR in 1987, then
Australia club in 1992, Wassenaar Club in 1995, and now The Hague Group of 2002.
Particularly the last two have all brought about restrictions and embargoes in free
international transfers of what these cluleem to be dual use technologies. The problem



with these c¢clubs 1is that they are very
Association (let alone any treaty basis), except for certain generally agreed guidelines and
these guidelines get broaden@eker and over again, at the instance of a great power. If
these guidelines are implemented by national legislation by a 'participant’ country, by
even extending their import to transactions between and irpaditipating countries,

the result of that kith of implementation is felt to the detriment of these countries. We in
India have been familiar with such arbitrary extraterritorial application of national laws
by the US. In the 19993 cryogenic engine controversy Russia was-@avisted to back

out of the technology transfer obligations under the erstwhile -Rdssian Cryogenic
Engine Technology Agreement even as both India and Russia (at that time) were not
parties to MTCR. Washington put the heat on Moscow and Moscow backed out of the
agreement givig India five additional cryogenic engines in return for the
abrogation/renegotiation of the agreement. So such ‘collective unilateral' arrangements as
MTCR would give lead to acts of dubious legality.

Prof. Zuberi highlighted discrimination in the reatrindisarmament. Why is it that the P5

can legitimately acquire and hold nuclear weapons and others cannot. If others do it, it is
illegal, in terms of the NPT. But when the P5 hold and vertically multiply nuclear
weapons there is nothing wrong with it. eéfllmorP5 should not also transfer nuclear
weapons or their technology. Do we have any international peremptory norm prohibiting
development or transfer of nuclear weapons or any other weapons only with respect to
certain countries and not to others. Orthe privilege of the P5 to determine this?
Peremptory norms can only be rdiscriminatoryi except on ground of equity. We
cannot have a selective, discriminatory international framework of norms and
institutional mechanism that would treat a smallugraf states privileged in view of

their superior military power. Any international disarmament monitoring or enforcing
mechanism, by its very definition, must have authority over all states without any
discrimination. | would assess the validity and tiegacy of PSI from that angle. PSI

tries to cater for the interests of a few countries, primarily some of the great powers.
Could we seek answers to global issues of disarmament in this way? This is a question to
ponder over.

The second aspect is use offde. The law relating to use of force is of course very clear
although this is the very law which is being violated repeatedly. Article 2 (4) of the UN
Charter clearly says: A Al Member s shal
threat oruse of force against the territorial integrity or political independence of any State
or in any manner inconsistent with the purposes of the United Nations." There are two
kinds of situations in which use of force is permissible: one, organizational hgtibe
Security Council, and the other Article 51 right of s#dffence. The Council now
authorizes PSI. Does PSI fall within the right of sidfence? The answer would be No
because you need an armed attack to invoke the right edefelfise. Securit€ouncil
resolution 1540 is terroristepecific. It is norstate actor specific. The PSI allows some
states to act outside the UN Charter framework of control of force and yet insists
legitimacy.

(O N0)
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The third aspect is the Law of the Sea. There are two trétieas in this regard, one is

the law relating to the territorial sea and the other, that of the high seas. The way in which
the provisions on territorial waters came to be adopted in the 1982 UN Convention on the
Law of the Sea, has had a long historgrlier the complaint of the countries of blue
water navies was that the coastal states could at a moment's notice declare any passage as
noninnocent and that there were no objective criteria particularly in Article 16 of the
Geneva Convention on the Te¢orial Sea of 1958 (which dealt with the passage through
straits). The issue was quite extensively debated. In order to eliminate the chances of
subjective application of the concept of innocent passage by the coastal states, the UN
Convention of 1982 camap with objective criteria, yet protecting the coastal state rights

to tackle any problems of security, and law and order. Let the coastal state handle these
problems in its own way within the framework of 1982 Convention. Why PSI? Or would
PSI give a hadile to a foreign state to enter into a coastal state's territorial waters and
apply PSI principles even without consulting the latter.

With the regime of the High Seas, the ruling principle has been freedom of the high seas.

There was a time, not long agehen the freedom of the high seas was interpreted by the

United States, as implying a right for it not to affirm or deny that its ships carried nuclear
weapons: this was about 10 or 15 years ago, and precisely for this reason United States

was quite unuling to be a party to protocols of many of the regional nuclear free zone

treaties. PSI represents an about r n . I donot decl are whether
weapons or not but you better come <clean on
thatyou carry nuclear weapons. One finds this to a highly arbitrary use of the freedom of

the high seas principle. An equally lofty principle of the High Seas is that each state must
respect the rights of the others. Each shall exercise its rights withghrel te the rights

of others.

For all these reasons PSI is of highly doubtful legality.

Future of Nuclear Proliferation
Dr. Rajesh Rajagopalan

My topic is the future of the neproliferation order, future of the neproliferation
regime and prolifation. | will address it in terms of three major issues.

1. What is the nature of the crisis facing the nuclearmmfiferation regime?
2. What does this mean to the NPT and its related elements?
3. What are I ndiabds options?

In terms of the nature of the dgsthere are two major crises. One is a kind of a quasi
crisis. This is the crisis of what we know of as the A.Q Khan affair, the whole issue of
nuclear commerce or nuclear smuggling and the supply of nuclear material from Pakistan
and | would suggest & this is not a very serious crisis; this is unlikely to happen again.

It had primarily happened because of the fact that there was a misperception about the
direction of the nuclear proliferation that Pakistan was involved in. The assumption was



that mut of the weapons were going into Pakistan. The United States did not realize
that a lot of it was also going out of Pakistan.

So there was a kind of misperception. For example, the North Korean link: there were

analysts in Delhi who were writing abotlte possibility that just as Pakistan was getting

missiles from North Korea, Pakistan was possibly also supplying something to the North
Koreans. 't is not that people didnodot reali:
seriously enough. This ot happen again if it suited the United States and the other

major powers to look the other way, as has happened several times. So this is not a
fundamental threat to the regime as such, this is a matter of policy and that of political
convenience.

Thetwo major types of challenges to the NPT regime are, one the breakout possibility,

that the countries that do not have nuclear weapons and are members of the Non
Proliferation Treaty, would become nuclear weapons states. This is concerned primarily

with Iran and North Korea and also with India, Pakistan and Israel. If we look at the
number of cases here, there are only four t«
by 1995 there would be 25 countries that would become nuclear powers. Clearlysthis ha

not happened. So the seriousness of this as a threat is over rated. Iran clearly violated its
commitments, but Iran was caught in that twilight zone where if not caught it would have
turned nucl ear. Il rands act i Wybecommesanucleare det e
weapons state. So much of attention is focused on Iran right now that the possibility that

Iran will be able to acquire sufficient amount of fissile material and actually manufacture

nucl ear weapons i s r a tiomeaw woukl lveotd do.what Inden é6s p o
and to some extent Pakistan did, which is to build up the civilian nuclear infrastructure

slowly, over decades. But the nproliferation regime has been getting tighter in terms

of verification and inspectionandsoltes capacity to go nucl ear h
is rather likely to be eliminated.

North Korea has successfully managed that twilight period and has actually managed to
cross that point of becoming a nuclear power and if North Korean claim is toiéeecbel

they have already manufactured a couple of nuclear weapons. So North Korea represents
the case of a successful proliferation while Iran represents a case of failed proliferation.
North Korea, India, Pakistan and Israel have managed to build up moaleabilities
sufficiently before being detected by the United States. The situation in North Korea is
very difficult because it is no longer ngmoliferation; the situation is now of rolling back

the nuclear weapons capability and that is always muate mhfficult than preventing
countries from going nuclear.

But what the Iranian case and the North Korean case demonstrate is that the bar has
constantly moved upwards, as Prof. Zuberi already pointed out. The bar in terms of
crossing the nuclear thresltd, the difficulty level of a nomuclear country wanting to go
nuclear has consistently moved upwards from the time thepraifieration treaty was
signed. So for any new proliferant, the bar is so high that it will very likely be impossible

to cross. 8 the crisis in terms of more countries becoming nuclear is unlikely. North
Korea is likely to be the last successful proliferant.



But there is one group of countries, which could break out and become nuclear. These
are the countries that are within tN€T and which have built up sufficient industrial
capabilities, countries like Japan, Germany, Canada, Sweden, and Australia. For these
countries, it is a political decision. For example, if Japan wants to go nuclear, it does not
have to build up a nucleandustrial capability; they just have to take a political decision

to go nuclear. They already have the delivery capability and the nuclear technological
capability. The political decision until now has been not to go nuclear even though there
has beera continuous underground debate within Japan about the possibility of going
nuclear. So this is the first type of crisis, of countries within the NPT who have built up
their civilian nuclear capability deciding to go nuclear.

The second type of crisis ihat of United States changing its views about-non
proliferation. Many international regimes and laws are primarily dependent on how the
great powers behave and what their interests are. International regimes do not come up
because the weak powers warédtm t o come wup,; for exampl e
New International Information Order etc., were all proposed by the third world countries
but nothing happened. Whereas when you compare the fortunes of disarmament towards
that of nonrproliferation again aclear disarmament primarily coming from the third
world and from the nomuclear states and the proliferation demand primarily from the
developed and the powerful states, we can see thapmodiferation has had more
success than disarmament. So the nmapbrtant countries are the countries that are the
most powerful and for the neproliferation regime to be under serious threat would
mean that the United States loses faith in the prafiferation regime. This would mean
serious trouble just as in tlwase of biological weapons convention, CTBT and nuclear
disarmament.

But the US has too much at stake in the NPT and in any case all the arguments in
Washington about how NPT has failed is only strengthening the regime because what it
leads to is other auntries fearing that United States will walk out and therefore
conceding that the regime should be tightened. When we look at the history of the
regime, it is a case of violations of the regime, which in turn made the regime stronger.
The 1974 nuclear $& conducted by India led to domestic foliferation legislation

and Nucl ear Suppliers Group. | n 19806s
international nofproliferation norms; the 1991 Gulf War detected Iraqi violations and

led to the Additional Ptocol to the NPT, and some of the post 1998 events including

detection of A. Q Khanos role in proliferat

strengthen the regime. PSI is one aspect of this. There was also a talk of preventing non
nuclear weapon stadrom getting the complete nuclear fuel cycles, the arguments being
that a country that is not nuclear does not need a fuel cycle. So the implicit bargain in
NPT about countries giving up military nuclear technology in exchange for civilian
nuclear technlogy also faces a threat, in addition to the fact that the bargain over nuclear
disarmament was already completely out of the treaty. The threat that the United States
might walk out is itself leading to the strengthening of the regime.
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What is the imptation for the NPT regime? There are four main implications. One is
that the NPT regime over all will become even stricter; PSI is one aspect of that
strengthening of that regime. Over a period of time we can expect nuclear research,
power generation andunlear civilian transfers coming under threat. The second would
be that the inspection regime would become much more stricter. The prospects for the
third world countries going nuclear are around zero. Japan and other industrialized
countries have the patgal from this point onwards for going nuclear. Finally the NPT
lobby will become stronger. It has already become stronger in Washington. This is bad
news for India as well as for the regime because there will be more legislations and
attempts outside thBIPT structure to create quasi groups which would lead to further
tightening of the regime.

The implications for India can be described again in four points. When the regime gets
tighter, Indian and Pakistani position will become that much more hardefr@m the
prospective of New Delhi in particular, we will continue to be clubbed with the
Pakistanis, irrespective of the record of Pakistani proliferation. We will not get much out
of proving that Indians are the good guys and Pakistanis the bad omesni of
proliferation because as this regime gets tighter and tighter we are going to be clubbed
more and more with the Pakistanis. Second, assuming that the Bush administration
continues for another four years and taking in account its unilateral apptbare could

be opportunities for a political deal in the United States, even though its possibilities are
remote for various reasons. As it Dbecomes
the nonproliferation fundamentalists in Washington becatrenger, the possibility of a
political deal becomes that much less likely. In the last couple of yearsUSddialogue

has stagnated because of the fact that the-proliferation fundamentalists in
Washington have become stronger. There has beenasedebWashington between the
State department and the Defense department a variety of issues like the sale of Israeli
Arabs missiles to India, conclusion of agreements on other nuclear technologies, trinity
issues etc. The State department has always baéch less willing to agree on
concessions to India.

The third point is the possibility for India to have a kind of strategic proliferation policy,
which is also remote. Several countries have practiced strategic proliferation. The United
States and Rnce helped or looked the other way when Israel was becoming a nuclear
power and China actively helped Pakistan become a nuclear power. There have been
postcold war debates in Washington about the possibility of other strategic proliferation
of countriessuch as Japan, Germany and Ukraine becoming nuclear powers. The debates
have been on the issue of whether it is good for the United States or bad for the United
States. India has never had such debates; we have always been more anti proliferationist
than ezen the norproliferation fundamentalists.

Finally some of the stricter measures and restrictions will have an effect on India directly.
None of the discussions with United States about the Trinity issues and the NSSP (Next
Steps in the Strategic Partsbip) are taking a firm shape. There is opposition from the
US State department on any concessions to India even on the issue of third countries like
France or Russia supplying nuclear power plants to India. Nuclear power plants are

mc



something India is eagly looking forward to. So the problem is that we have never had
a debate about whether proliferation is good for India or not. This rules out the
possibility of a compromise that could lead to a negotiation with the United States.



Combined Discussions for Sessions | and Il

1. Comment-Lt. Gen.V.R. Raghavan (Retd.)

We have had a stimulating morning where we heard both sides of the story with passion
and great logic, which has painted for us a larger spectrum of wblganuweapons and

what nuclear proliferation is all about. We had a wonderful analysis of what the future of
proliferation is, an excellent summation of what the whole regime was like over the
years, but | ask you, we are a nuclear weapons state althaugtaywnot be recognized

as a nuclear weapons State. We conducted the nuclear tests and became a nuclear
weapons power because it would give us certain power, recognition and position in
international politics, so then how can we complain that PSI is allitailmmorality,

ethical wrong things and unilateralism. Forget about ethical links and legal links, my
argument is, is it in our interest or not? Do we want more nuclear weapons states around
us? As a nuclear weapons state. Is our security interest sgnaantrolling the growth

of proliferation? or that we want freedom for everybody to do what they want? If PSI,
even though it is unilateral and has loop holes in legal terms, serves our national interests,
we should act as a nuclear weapons state, a po@gr and see where our interest rests.

| f PSI hel ps us or augments our security wt
should join it or not join it that is a separate issue. There can be arrangements while we
can allow PSI to take place, even whit# being a part of PSI, after all The Indian Navy

has intercepted ships earlier also, we intercepted a ship which was carrying ring magnets
from Korea and we brought it to our western coast which led to panic all over the world
and then we shut the case lte proved that this racket is going on. So Is PSI against our
interests? Ultimately this morning we discussed ethical, legal, moral, and historical
aspects but we have to come down to realpolitik.

ResponseDr. Richard Haynes

What | am sensing is a @gefear of unilateral US action that would adversely affect
Indian interest and | would suggest that the PSI that | read out is not unilateral. In its
principles as | see them, it is you act on your ships in your waters, you act on your ships
outside youmwaters, you act on airplanes going over your air space, its not us. | am glad
you brought up the ring magnets. What we are trying to do is set up a regime for
information sharing. Another thing | heard this morning was will it be only one way, well
thislam afraid | would say it i's a mistake t he
enough information and it is a paucity to think that holding information is holding onto
power. To hold on to information is to limit your action, it is to circumscribe whbat

see, what you know and what you do, so this initiative says lets set up mechanisms for
sharing information.

If we were to tell you that China was going to be giving Burma some biological weapons
which it could use to control the north, if it was goteggive Burma nuclear weapons
which it could aim and control the actions
that sort of thing? Would there be any harm in our setting up a mechanism for sharing
information? To me, that is what PSI offers. Howuldbwe, were we to do this, who



were to be called, what form would it take, what protection might there be for the
classified information, the sensitive information, essentially the information that we

would want to share. What if you sit around at theeedligdangerous neighborhood, your

waters are crossed by people not all of them in your best interest, your air space is
circumscribed by nations not serving every
interested in setting up information sharing mechaa® This is again on the basis of

your own | aws; itdos on the basis where you
International Law. General, | understand the concern, but | suggest that there are
intermediate steps or that the action presented iqui so extreme as you expect.

ResponseProf. V.S. Mani

| am responding to the big point made by Gen. Raghavan, Do we want Proliferation? Can
we make something out of PSI? Unfortunately | belong to Nehuvian vintage, Nehru said
in the UN General assemblg 1960; in the context of things we had to deal in the
196060s; Great nations |i ke United States of
key to war and peace, theirs is a great responsibility that every country big or small is
concerned in this matteof peace and war and therefore every country must shoulder
work to this end, in order to deal with these big issues effectively, they have to take
impersonal views as it is only the United Nations as a whole that can ultimately solve
these problems thefore while all efforts towards disarmament must be welcome the
United Nations must be closely associated with such efforts. | belong to this way of
thinking. | believe that there are ways through which we can make the Security Council
and the General Asswly can do it and the powers that be in the world decide not to use
makers of these procedures and come up with solutions, which are based on international
legitimacy.

ResponseProf. Matin Zuberi

A few years ago John.D.Holum, Arms Control and Disarematgency Director was in

India and | had a meeting with him and we were discussing this very issue and | told this
story of Indian Railways, Unfortunately you have come to India by plane and you travel
by air, if you would have traveled by train you wautave witnessed a phenomena,
Indian trains are full of people and in the old days there used to be third class
compartment so on and when the train stopped at the railway station a large crowd used
to try to enter into the compartment and those who wesiele used to say there is no
place, you cant do this, we are already very crowded but one or two persons will get in
and that train will move to the next station where again the same drama will be enacted
and those who had barged in the previous statilmaw join those who say no, there is

no space. So to a certain extent to use t|
certainly changed now, even if the official nuclear weapons states, official in the sense of
NPT, do not recognize us as nucleaapons state, the fact remains that we are a nuclear
weapons state. And Gen. Raghavan is right in saying that we should behave like a nuclear
weapons state, if we do not behave like a nuclear weapons state, who would? And that
implies that to certain extemwe have to adjust our position from what it used to be when



we were outside the system. We are already out of the system but the status has changed
and anything which can indirectly make us a moreMaeto State than we are, we should
consider that posan.

PSI is designed to strengthen these informal groupings of the world and they consider
only five nucl ear weapons power s. I f I ndi a
countries which have shunned nuclear weapons would consider it as rewarding
proliferation. Whatever maybe the reason why this status is not recognized, at one point it

was suggested that India could become a member of Nuclear Suppliers Group but the
Nuclear Suppliers Group consists not only of nuclear weapons powers, it includes non
nuckear weapons power states also so joining
way. In the case of PSI, the same position remains, our nuclear weapons status would not

in anyway be furthered if we join PSI. That is the real issue, in other wordd, evihe

other way round because we will get entangled in a whole series of informal groupings
where the core group of states have a definite view of which countries are nuclear
weapons powers and which are not and that core group would like us to benactear

weapons power.

ResponseDr. Rajesh

| think one has to be realistic but there has to be status also. On the PSI, | am surprised
because when PSI was first announced | think New Delhi was reasonably happy and was
somewhat keen on joiningitanden for six to eight mont hs t
know what the policy exactly is now because | am not sure the US wholeheartedly wants

India in the PSI. We have nuclear weapons, you cant take that away, Status is not
important in terms of the legafitout the legal status is important because a lot of other

things ride on it for example whether you are in the PSI, whether at the end of May 2003

are we invited to be a part of the PSI or is Poland invited to be a part of PSI.

Dr. Richard Haynes

Let me answer that question quickly, On March™B8003 is was stated to Yashwant
Sinha A we would |Iike to see India participa

Dr. Rajesh

It took about 8.0 months and constant complaining from New Delhi for that change to
happen. My point is theitatus matters, the status of whether you are a nuclear weapons
state or not a nuclear weapons state matters because energy and a lot of other things as
well as PSI ride on it so it is important even though we can say that we do have nuclear
weapons thisssue is for that particular reason, | would say less responded.

2. Comment-Dr. Mohammed Ayoob

Does PSI suit India now that India has broken the nuclear barrier and is in the club but
still not within it? | think to endorse PSI at this point would be workorwg the



assumption that Indian and American interests would in the long term continue to
converge

| think it would be wise to work on the assumption that at some point Indian and
American interests might diverge and might even diverge quite radimatlyu s e | ndi a
ambitions and American perceptions of I nd
possibility that instruments like PSI might actually be used against India therefore
institutionalizing something like this, particularly outside the framéwairthe United
Nations is not in I ndiabds | arger i nterest é
weapons states have to protect their right to proliferation when it suits their strategic
interests, witness China and its relations with Pakistaru§&dy being a self proclaimed

nuclear weapons state does not necessarily mean that it should go along with everything

legally recognized nuclear haves wanted to do.
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Successful international regimes are based not so much on technical and taetical co
opemtion as convergence of political objectives and here, technicapbeation is
basically a function of convergence of pol i
obvious, even the definition of states of concern is something that there is wide
disagreement on. And to go back to something that Prof. Mani said about the instruments
what you call collective unilateralism which 1 call multilateralism in the service of
unipolarity is really concerned for a power like India and of course if you lookeat t
States that are considered to be states of concern formally rogue states in Washington
they are with the exception of North Korea all located in the Middle East and if you look

at the opinion within the Middle East, the only state of concern as faogdes and the
governments in the Middle East are concerned, is Israel which is not on that list. There is
a tremendous divergence of opinion as to what states of concern are. The statement about
Israel being the lynchment of any nproliferation regimen the Middle East is very
correct despite the fact that was just missed by Jerusalem and Washington. This
discussion has not focused on the linkage between RMA weapons and nuclear weapons.

| think the revolutionary military affairs or military technologl revolution particularly

as demonstrated by the capacity for higbh weaponries and precision attacks by the
United States has, to a substantial extent, wiped out the difference between conventional
and norconventional weapons. The natural respomséhé sense from those states of
concern may fall a foul to the United States at some point, therefore becoming the target
of RMA weaponry. To go for nuclear proliferation at least to acquire rudimentary nuclear
weapons, which can be used as some sortdeterrent against unilateral adventures on

the part of the United States and North Korea, is the prime example of that. | think that is
what North Korea really teaches ushe linkage between the RMA weaponry and the
possession of nuclear weapons astardent.

3. CommentS. Rajagopal
Proliferation is of course a global concern and no one wants proliferation. That being the

case, | would like to be enlightened as to why PSI is outside of UN, should it not be a
measure that should be through UN, you He?d, CTBT, you have FMCT, every treaty



which has a linkage to proliferation is a UN initiative but why should this be outside, |
think in a way it undermines UN authority. Could something like that therefore happen,
you bypass the UN and we know the res8ib my main concern is if you want to do
something in global interest it should be through UN.

Prof. Zuberi mentioned plutonium is being produced in Japan. It is very much like India
where we need energy and military security in case of an eventuakise wbu make
plutonium, so | am not surprised that Japan is making plutonium. There was a comment
on the infrastructural capabilities of India and Pakistan; | would only like to say that it is
not comparable at all, even today Pakistan will have to lo@hina if they have to build

a plant, but thatodéds not the case with I ndia,
plants, totally indigenous and on the NPT norms. | am sure you would have kept track of
the PrepConwhere they have discussed 2@05 NPT review, which is going to come

up. Many people have expressed discontentment, they are depressed at the way in which
things are going on, there are a large group of people who think that the NPT may fall
apart. What is your opinion on this?

RespmpnseDr. Richard Haynes

UN is a wonderful organization but it is extremely complex and we have pointed out to
cut differences between the Security Council and the General Assembly, there is nothing
wrong in our view in looking for additional ways of imping cooperation.

ResponseDr. Rajesh Rajagoplan

Il ndia and Pakistan have differences, but I
are asking the Russians and the French to build us Nuclear Power Plants. As far as
nuclear weapons technology isncerned, Pakistan has it. The second issue that you
raised was the possibility of ttheNPNRBT fal
fairly strong. In 1995 when they really had a chance, when we need not have given them,
extended it for a infinity] think they could have done it at that point of time, there was

lot of complaint and nothing happened they ultimately signed on the dotted line.

4. Comment-Prof. Gopalji Malviya

What happens to biological weapons, anthrax? | understand that even éwegrains of
anthrax is sufficient to destroy Chennai city and if this amount of powder has to be
transported either by air or by ship what kind of technology has been developed to detect
it? Are our custom officials trained? Do our ports have sufficienipegent to identify

the people or has any technology been developed to detect and prevent such movements,
not only from concerned states but even from non concerned states.

| think Prof. V.S Mani made a very fine comment when he said that Article 5h doés
come near PSI because for Article 51, you have to have an armed attack and only then
will the Article be invoked. But what happens to the argument that is advanced,
preventive seflefense or anticipatory salefense? As a teacher of international law



also understand and agree. But when concepts of anticipatode$eifse and preventive
seltdefense come up, how does one solve it?

ResponseDr. Geeta Madhavan

We are talking about imminent armed attack, | think that is the key word that should be
underscored. We sometimes tend to quote, not in entirety and there in lies the danger, it is
imminent armed attack. Prof. Mani will expand on that.

ResponseProf. V.S.Mani

Here again | am still traditional, to me Article 51 talks about armed attackgdaattack
means armed attack, obviously | will rule out anticipatory self defense in that sense, |
know with much difficulty, some of the prestablishment western commentators of
International Law have now come up with this imminent armed attack cobcpthave

no difficulty in saying that there is no self defense without armed attack.

ResponseProf. Matin Zuberi

With regard to the lethality of anthrax, you are absolutely right it can have very
devastating consequences. During the Second World Wastdd Churchill placed an

order for 50,000 anthrax bombs from United States, fortunately that attack did not occur.
It indicates that so much research was going on at that time. There has been only one
recent case where five Americans were killed whehrartpowder was posted through

the postal boxes. But whether a technology has been developed to anticipate this kind of
thing and what would happen if this aircraft were intercepted, | think the Consul General
will be able to reply.

Response Consul Geneal

| am not going to attempt to say what medical science could or could not do, | think this

gets to the information sharing aspects of PSI and also the possible security which we

talked about this afternoon which is why you are tracking the contentspathtors as

t hey go. Il tés what one can do with the know
jail necessarily but to check.

5. Comment- Lt.Gen.V.R.Raghavan (Retd.)

My purpose of raising a question of acting like a nuclear weapons state and wgnderi

what is our security interest was really to generate a debate and | am glad that is what has
happened but one last note. We want status. Indians of course are great ones for status

t hat 6s why we have a -whatstates? Suppegtteanorrobvbwd t he i ¢
are given a seat on the Security Council as a permanent member, are we going to say we

will not become members till you recognize us a nuclear weapons state?



| think there are so many issues involved here and that is the purpose of tharSem
there are no definitive answers to it, but | am glad the discussion has really explored these
avenues.

6. Comment Dr.Geeta Madhavan

Something that lurks around my mind is about information sharing. Now that I think,
given the events of the last tway three years and specifically very recent times, one

wonders if it is sharing information or distributing this information there is always a fear
of that too lurking. I am not saying that all this information is going to be used but it
could be used byettain nations for their own benefits as part of their policy and | think

there does lie something.

7. Comment- Dr. Richard Haynes

Well this reminds me of the way I read press
always try to read as many venssoof a story as possible.

Closing RemarksDr Geeta Madhavan

| think with that we would close for lunch and | would like to thank all the panelists here
for their stimulating discussion on a rather controversial and interesting PSI.



Session I

Chairpersonds Remarks
Adm Mohan Raman

| welcome our two distinguished speakers; Cmde R.S Vasan who will speak to us about
ISPS as an instrument of PSI and Mr. John Gorkowski who will speak about Container
Security. Now | request Cmde R.S Viaga make his presentation.

ISPS as an Instrument of PSI
Cmde R.S.Vasan

In the forenoon session, a lot has been discussed about PSI which is aimed at preventing
proliferation of WMD and also includes bilateral agreements providing for inspection,
shiprrent of cargo, interdiction and boarding and search of suspect vessels. It makes my
job simpler for correlating issues of ISPS with that of PSI and present a total picture as
these two initiatives intrude on maritime security in the back drop of maritireatt
particularly, maritime terrorism.

Advantages of The Seas

The oceans confer many advantages for nations as they serve the economic means of
transportation, right of innocent passage, free trade and more importantly, the relative
freedom from thecumbersome application of laws that apply on land. So it does not
come to us as a surprise, that over 90 percent of the worlds trade in volume and over 80
percent in value of goods use the sea routes. It is therefore vital for the very sustenance of
econanies. The advantages of the seas are conferred equally upon any one who can sail
at sea, perhaps even with a small boat.

Terrorist Attacks at Sea

USS Cole an Aegis class ship was off Aden in Oct 2000 and was routinely having a boat
for help along sideTwo terrorists detonated the boat alongside fully loaded with
explosives resulting in extensive damages and death of 17 US crew. Two years later in
October 2002, a French tanker Limburg was the target of terrorist bomb attack in the
same waters with unpredented environmental damage as she was carrying over 390,000
barrels of oil. The attack on USS Cole in October 2000 and the attack on French tanker
Limburg in October 2002 and the increased piracy incidents worldwide brought to fore
the vulnerability okships including warships at sea.

With suicide attacks being legitimized by certain groups and having become an accepted
norm to disrupt and demoralize target nations and/or groups, the need to be prepared, to
meet such eventualities became even more iitapb While 9/11, and closer home, the
attack on the parliament, Akshardam temple and the unending cross border terrorism in
Kashmir brought to focus the ugly dimensions of terrorism, it urged nations to review






